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Facing the FACTS: Introducing Work/Life Choices for
All Firm Lawyers Within the Billable Hour Model

This column is the last of six articles that will be written this year about the balancing
and juggling act that we all experience as busy lawyers trying to keep our work and
personal lives in order and balance. It is our hope that this series of articles will spark
a meaningful dialogue and assist our readers with managing their busy lives.

ork/life satisfaction is at an all-time

low in law firms. To address work/

life challenges, we need to face the
FACTS—a new methodology that revolution-
izes the way we approach the billable hour
model and enables lawyers to meet billable
hour demands while offering all lawyers
work/life choices. FACTS stands
for Fixed, Annualized, Core,
Targeted, and Shared Hours,
and all firm lawyers fit
into at least one of these
categories. Thus, work/
life balance choices

become a reality, not
just a fantasy.

Why Face the FACTS?

The pervasive work/life balance dissatisfaction
across the profession (not just among working
mothers) is largely attributable to three con-
verging factors. First, lawyers are working more
hours than ever despite the fixed 24-hour day.
In 1965, the American Bar Association found
that American lawyers billed between 1,200
and 1,600 hours annually.2 Today, the expecta-
tion is often 2,000 to 2,200 hours® or more. A

recent Massachusetts Institute of Technology
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“the-clock availability. Lawyers are suffering

study found that attorneys cite long hours as

an important factor in leaving their firms.*
Second, technology has given lawyers the

gift of flexibility but it has also led to around-

from greater work/life conflict and difficulty
delineating lines between work and home

because of the expectations

of immediate responsiveness

and accessibility,’ along with
increased demands of par-
enting and community.
More than 60 percent
of women and 40
percent of men lawyers
who leave firm practice cite
difficulty integrating work with
family and personal life® The
ease of technology has also enabled large firms
to compete in global markets and time zones,
furthering work/life challenges for lawyers.
Third, generational shifts and changes in
demographics are driving workforce change.
Research supports that the 80 million “mil-
lennials” or "Generation Y” individuals—born
between 1980 and 2000—will be the largest

consumer and employee group in U.S. history,

and they will not want to make the same sac-




rifices "traditionalists”” and “boomers”
made.® Millennials are characterized as
seeing work as one of multiple priori-
ties, valuing things other than income
and status as primary in life, and thus
willing to make trade-offs to live their
values? They are typically described
as confident, impatient, eager to live
life now, pro-education, goal-oriented,
socially conscious, highly tolerant,
plugged in to technology, paraliel
thinkers, and family-centric.® The
46 million "Generation X" members
born between 1965 and 1980 are also
less inclined to conform to existing
models. They are typically self-reliant,
prone to rule-morphing, comfortable
accessing a wide variety of informa-
tion, and tend to place loyalty to
friends above loyalty to institutions.”
In April 2007, two male Stan-
ford Law School students sent 100
letters to the nation’s top law firms,
requesting that firms either switch to
billing systems that charge clients per
transaction, not per hour, or expect
lower billable hours of associates,
with improved work/life balance in
exchange for lower salaries? As one
proponent, Craig Holt Segall, put it,
“[tThe market doesn’t determine what's
right. We the students can determine
the market. The way firms work now
does not serve their clients, the com-
munity or the associates."® Andrew
Canter, Segall’s partner in the initiative,
added, “[lJlaw students want firms to
be upfront about expectations and

whether or not they are making real

progress on the issues associates care

about.™

Law firm attrition figures demon-
strate that the current billable-hours
model is not working. According to a
2005 report of the National Associa-
tion for Law Placement Foundation
that tracked associates from 2002
to 2004, 78 percent of both female
and male associates leave their firms
within five years.™ This attrition does
not come cheap. By conservative
estimates, it costs a law firm $200,000
to $500,000 to replace a second-year
associate!® Law firms claiming to rely
on the attrition model and "up or out”
approach still want to be able to influ-
ence which associates leave.

Eliminating billable hours is one
option.” However, in response'fo
the converging work/life dissatisfac-
tion factors, law firms can also make
changes within the billable hour
structure. This article introduces the
FACTS methodology to provide work/
life choices for all lawyers within the
billable hour madel while continuing

to meet firms’ economic needs.

Target Hours as the
Foundation for FACTS

The FACTS methodology hinges on
replacing the terms “full time"” and
"part time" with Target Hours (the “T”
in FACTS). “Full time” and “part time”
are misnomers that result in stigmatiza-
tion (because they are not uniformly
defined or applied) and inequity
(because salary and treatment do not
match contribution). “Part-time” law
firm lawyers typically work a 40-hour
week, when billable and non-billable

hours are combined. For associates at
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the same firm in the same year, a "full-
time” mergers and acquisitions lawyer
may bill 2,300 hours and a “full-time”
trusts and estates lawyer may bill 1,800
hours, while a “part-time” litigator may
bill 1,800 hours and a "part-time” fam-
ily lawyer may bill 1,500 hours. Just as
areas of specialization may affect bill-
able hour demands, billing also varies
depending on the stage of a lawyer's
career or the firm at which a lawyer
works. A “full-time” lawyer the year
before being considered for partner-
ship might bill 500 more hours than a
more seasoned “full-time” partner in
the same firm who is spending more
time on business development or firm
management. Similarly, a small firm
lawyer's “full time" might be hundreds
of hours less than a large firm lawyer’s
“full time.”

Under FACTS, every lawyer would
annually evaluate his or her billable
and non-billable Target Hours for the
upcoming billing cycle® (Associates
would do so at review time with
supervisors and/or department chairs)
To set Target Hours, | recommend that
firms internally publish their average
billable and non-billable hours by
category—attorneys grouped by
department, years in practice, and
designation such as junior, midlevel,
and senior associate, counsel, non-
equity partner (where applicable), and
equity partner. Those averages would
then be considered, along with the
individual attorney’s average billable
and non-billable hours reached over
the past two years and the accompa-

nying circumstances.”
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The same determination would
be made for lawyers who propose to
work fewer Target Hours than average.
Meetings with supervisors and/or
department chairs would ensure that
business and individual needs are met.
Those working fewer Target Hours
would remain eligible for partnership,
assuming they meet the criteria for
advancement (with a potential delay
in consideration for some). High-billing
attorneys could elect to continue to
bill hours that exceed firm averages.

To determine compensation for
associates, a salary range would be
preset for each class by department
based on average Target Hours. Indi-
vidual compensation would be further
assessed by factoring in the attorney’s
billable and non-billable Target Hours,
quality of work, contribution to the
operation of the firm and business
generation, where appropriate.®
Target Hours and associated compen-
sation would be revisited each year
to assess whether the lawyer met or
exceeded his or her Target Hours, the
lawyer's other contributions to firm
operation, and anticipated goals for
the next year.

Although Target Hours provide
the framework for FACTS, they do not
relate to where, what, how, and when

work gets done. These are the focus of

the other four prongs in FACTS. After
setting Target Hours, lawyers who
want to further delineate hours and
scheduling issues would also discuss
at their annual review whether to work
Fixed, Annualized, Core, and/or Shared
Hours. Lawyers without additional
scheduling requests would simply

rely on their billable and non-billable
Target Hours.

Fixed Hours

Some lawyers are willing to make
sacrifices in their quality of work in
exchange for more control over their
schedules. Firms, in turn, often have
certain work that is more predictable,
but perhaps less high profile or excit
ing, resulting in Fixed Hours (the “F"
in FACTS). This work has historically
been assigned to contract attorneys.
It is not always available, and there-
fore may be offered on a temporary
basis. Lawyers may choose to work
Fixed Hours only temporarily or during
a certain life stage, and later resume

more challenging work, with its often

more irregular hours, if the business

needs exist.”!

Annualized Hours

Some lawyers want fewer hours but
do not want to sacrifice the quality of
their work. They are willing to accept
the often erratic hours and expecta-
tion of 24/7 availability but prefer
more frequent or longer reprieves
between high-intensity deals or mat-
ters. These lawyers should opt for
Annualized Hours (the “A" in FACTS)

where they are available whenever
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necessary for high-profile deals or
matters, followed by breaks before
being staffed again. For Annualized
Hours (gaining the most interest in
corperate departments), it is prefer-
able to track hours quarterly rather
than monthly, so that as the year
progresses, the attorney and firm can
make necessary adjustments to ensure
that they are mutually on pace with
the Target Hours.

Core Hours

Some lawyers want guality work while
working less conventional hours. Core
Hours (the “C" in FACTS) would apply
to these lawyers. Core Hours refers

to blocks of key hours in most or all
workdays when a firm would expect
the lawyer to be working and/or
available. Core Hours would apply to
those who telecommute (from home
or another location)? and those who
work unconventional hours in the
office, whether they are higher, aver-
age, or lower Target Hours.

To determine Core Hours for an
individual attorney, the department
chair would consult with supervi-
sors and meet with the attorney to
determine the lawyer's workweek
schedule and location preferences
and match them with departmental
and client demands.?® For example,
a working parent may work “bus-
stop hours” from home from 9:00 to
3:00 two days per week, with two
longer days in the office. Another
lawyer, who is a late riser or has a
long commute, may prefer to work
in the office from noon to 10:00 p.m.

continued on page 20
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continued from page 18

daily. It is critical that lawyers work-
ing Core Hours, and especially those
working fewer Target Hours, maintain
excellent communication and remain
flexible and available for crises, unex-
pected deadlines, and client needs
during non-Core Hours.#* In turn, the
firm needs to be flexible and allow
for changes in scheduling when
matters are not pressing.® Many

firm lawyers are working Core Hours
unofficially. The benefit of officially
acknowledging these schedules is to
avoid ad hoc treatment, secrecy, and
the crises that result from not being
able to reach someone who has not
disclosed a planned absence from
the office.

Shared Hours

Some lawyers seek fewer hours and
more predictability and control in
their lives, but not at the expense of
losing high-quality work. For these
lawyers, “Shared Hours” {the "S" in
FACTS) is the right fit, so long as the
lawyers are organized and adept com-
municators. The job share enables two
attorneys to share the same position
and functions, with each stepping into
the other's shoes on a preset rotating
basis (e.g., 60 percent schedule and
salary for each, Monday-Wednesday
and Wednesday-Friday) to share the

workload of one lawyer. By offer-

ing coverage in the office five days a
week, Shared Hours potentially mini-
mizes many of the perceived "part-
time” pitfalls, including continued
schedule unpredictability, the need
to always be available, working more
hours than were negotiated, not get-
ting paid for excess hours, difficulty
delineating lines between work and
home, and overpaying for child care.
With the job-share team covering the
office all week, management concerns
about responsiveness and accessibil-
ity, and lawyer concerns about their
schedules not being honored, should

be minimized.®

Implementation and
Written Policy

To successfully implement FACTS, it'is
critical to have a written policy whose
tone does not suggest accommoda-
tion, but instead, stresses business
need. It is also important to establish

a level of transparency concerning
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the various options. Management
and supervisory partners should
demonstrate leadership and support
through openness and create a com-
munity among the lawyers availing
themselves of the program variations.
Ongoing flexibility and communica-
tion by the lawyer and employer are
key, as is designating a point person to
oversee the lawyers working different
schedules. Lawyers need to be trained
to meet the demands within their
chosen schedules, and their supervi-
sors need to be trained to become
effective at delegating and supervis-
ing, so that assigning and mentoring
do not become unnecessarily burden-
some or complicated. Firm-wide train-
ing concerning why it is in the firm’s
financial interest to endorse alterna-
tive work methodologies within the
billable-hour model will help increase
support and minimize colleague
resentment.

Additionally, a written policy
should be drafted to address:

continued on page 22
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continued from page 20

eligibility; assignmenits; training;
technology; compensation; benefits;
bonuses; vacations; advancement;
applicability to partners; emergency
contact information; minimum
number of days in the office, if any;
and, a firm-designated point person
to review hours, schedules, work
assignments, and opportunities for
promotion. It should also address the
process for determining billable and
non-billable Target Hours, the annual
review of hours and schedules, how to
use the Core Hours' range of options,
and the expectation of responsiveness

for non-Core Hours.

In Sum
The goal of FACTS is to create a new
way to manipulate the traditional bill-
able hour to meet different lawyers'
work/life needs and recognize that
lawyers’ hours may change at different
stages of their career trajectory.® This
transparency will benefit firms, which
will be better able to plan, for exam-
ple, a millennial's anticipated commit-
ment or a baby boomer’s use of lower
Target Hours to phase into retirement.
The unrealized benefit of the
billable hour is its flexibility—a firm
generates the same revenue from a
lawyer billing from home as one in

the office. Yet this benefit has never

been fully capitalized upon, largely
due to law firms' face-time culture. By
creating a methodology with open-
ness where everyone is in the same
system,® firms can better utilize and
understand our workforce's contribu-
tions and more accurately reflect the
actual billable and non-billable hours
of all lawyers. In this way, firms can
help minimize the stigma traditionally
attached to lawyers working flexible
hours and create greater equity and
flexibility among all lawyers. In turn,
firms will maximize their opportunities
to attract and retain high-quality and
satisfied lawyers, with greater continu-
ity for clients and productivity for law
firms. DB 4

Deborah Epstein Henry, Esq. is founder
and president of Flex-Time Lawyers

LLC, which advises lawyers and legal
employers about work/life balance and
the retention and promotion of women.

Please visit www.flextimelawyers.com.
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