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‘worked reduced hours.! Of those law-

The Business Case for Flexibility:
Why Flexible and Reduced Hours are in a Legal
Employer’s Financial Interest

This column is the second of six articles that will be written this year about the bal-
ancing and juggling act that we all experience as busy lawyers trying to keep our work
and personal lives in order and balance. It is our hope that this series of articles will
spark a meaningful dialogue and assist our readers with managing their busy lives.

ccording to the National Association
of Law Placement (NALP), reduced-

hour schedules were available in 96.2

‘percent of the 1,491 offices surveyed in 2006,

yet only'ﬁve percent of lawyers nationally

yers working reduced hours, 2.8
percent were partners, 4.7
percent were associates,
and 16.6-percent were
counsel/of counsel,
senior attorneys, and
staff attorneys?

Legal employers

are often concerned
about being too supportive
of reduced-hour schedules
because of a fear of opening v
the floodgates—everyone will want to work
reduced hours. However, the statistics dispute
that scerario. Some lawyers will never want to
work reduced hours, some lawyers cannot af-
ford to take the pay reduction that comes with
working reduced hours, and many who work

reduced hours do so only on a temporary basis?
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According to the Bureau of Labor Statis-
tics (BLS), just over 14 percent of workers in
2005 usually worked part-time, as did a similar
percentage of those employed in professional
specialties (for example, engineers, architects,
and physicians)* These rates contrast markedly
with the five percent rate for law-firm attor-
neys. Interestingly, the firms that

are most progressive on flex-
ible and reduced schedules
report usage rates less than
the average BLS rates for

" other comparable fields,
~ atsevento 11 percent?

For those with flood-

gates concerns, it is also instruc-
tive to look at the statistics over
the last 12 years. In 1994, when
NALP first started tracking reduced-hour
schedules, they were available in 86.4 per-
cent of the 995 offices-surveyed, yet only 2.4
percent of lawyers nationally worked reduced
hours 8 Of these lawyers working reduced
hours, 1.2 percent were partners and four

percent were associates.” Once again, this




increment demonstrates that fear of
the floodgates is not a valid basis to
discourage support for flexible and
reduced arrangements.

As employers often cite eco-
NOMIC concerns as a reason to reject
these schedules, this column will
focus on the business case for sup-
porting reduced-hour schedules.
Future columns will discuss the
prevailing principles that make flex-
ible and reduced hours work, and
other key components to a successful

work/life environment.

Reduced-Hour Lawyers
are Profitable
When asked about reduced hours, the
most common concern of employ-
ers is profitability. Law firm manage-
ment says, for example, that a lawyer
is more profitable billing 100 percent
of the hours rather than 75 percent.
HovveVer, this is the wrong economic
equation. Instead, the comparison
should be the profitability of a lawyer
at 75 percent or not at all.® Indeed,
according to a 2005 report of the
NALP Foundation tracking associ-
ates in years 2002-2004, 78 percent
of associates leave their law firms by
their fifth year of practice? For women
associates of color by their fifth year
of practice, the figure jumps to 81
percent.? This attrition does not come
cheap. It costs a law firm, by conserva-
tive estimates, $200,000 to $500,000
to replace a second-year associate.”
Management sometimes dis-

misses the attrition argument, claim-

ing that the law firm economic model
relies on attrition. However, manage-
ment cannot control who is leaving.
When the lawyers who leave are the
talented ones whom management
wants to stay and profhote, the law
firm suffers. Also, with attrition rates
rising to an alarming rate, law firms are
re-hiring alumni,”? when it would be
more cost-effective to not lose these
lawyers in the first place.

A reduced-hour schedule also
can provide an economic cushion for
firms as it conveniently anticipates the
often unpredictable demands of fam-
ily life. When the inevitable crises arise
of illnesses or emergencies, for exam-

ple, lawyers working reduced hours

“can often make up the lost work

time during other times not regularly
scheduled for work. Also, in a slow
economy, 'reduced—time lawyers can
more easily meet their hours, while
full-time lawyers receiving a full salary

may not be able to do the same®

With Overhead Costs,
Reduced-Hour Lawyers are
still Profitable

Another common resistance to
reduced hours is that a law firm's fixed
overhead costs prevent reduced hours
from being economically feasible. This
argument usually assumes an eco-
nomic model that divides overhead
costs equally among all attorneys.

But these costs and resources (usually
building rental, maintenance, and sup-
port staff) are not used equally by all

firm lawyers. In other words, the over-
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head argument derives from account-
ing convenience rather than accu-
rately reflecting an individual lawyer's
different use of economic resources.*
For example, a senior partner with a
significant portfolio of business and
high billable hours uses significantly
more resources than a reduced-time
lawyer who may occasionally tele-
commute, does not use support staff
as heavily, and does not have as many
associates working under her/s
James J. Sandman, a senior
partner at Arold & Porter LLP, ana-
lyzed the overhead myth using 2001
figures and the two most frequently
discussed overhead items—rent and
malpractice insurance.® In 2001, the
average occupancy per lawyer in
large law firms was $41,000, and the
average malpractice premium per
lawyer was $4,000. A lawyer on a 75
percent schedule therefore incurs an
“excess cost” of $10,000 in occupancy
and 51,000 in insurance. Sandman
then asked: How does the $11,000
in "excess” compare to revenue? The
same survey found that the average
revenue per lawyer at large firms in
2001 was $533,000. The lawyer work-
ing at 75 percent would, on aver-
age, generate $400,000 in revenue,
demonstrating a significant profit and
making the additional $11,000 cost
look immaterial.”

Reduced-Hour Lawyers are
Efficient and Productive
Increasing productivity and effi-

ciency is another economic reason

continued on page 20
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why employers should support flexible and
reduced schedules. In 2005, the BOLD Initia-
tive, a workplace diversity advocacy organi-
zation, found that 10 large employers reaped
sizeable economic gains after implement-
ing workplace flexibility programs.'® The
BOLD Initiative arranged pilot projects for
companies including The Chubb Corpora-
tion, Gannett, Johnson & Johnson, PepsiCo,
Macy’s Northwest, and Prudential Financial.
Programs such as telecommuting, flex-
time, and compressed workweeks resulted
in decreased overtime, fewer unsched-

uled absences, increased productivity, and
more efficient work processes. In fact, each

employer increased productivity by five to

10 percent.®

Clients Demand Diversity

and Consistency

With the composition of in-house legal
departments changing, in-house lawyers
will want the law firm lawyers who repre-
sent them to more accurately represent their
diversity—and not just at the lower levels,
but also at the top. In 2006, for example,
there were 83 women general counsel (16.6

percent) at the Fortune 500 companies.?? Of

the 2006 women general counsel, 75 (15 per- ~

cent) were Caucasian, five (one percent) were
African American, one (0.2 percent) was His-
panic, and none were Asian American/Pacific
Islander.?” Among the 2006 Fortune 500
general counsel, 32 (6.4 percent) were minor-
ity and six (18.7 percent) of these minority
general counsel were women.?? In 1996, there

were only three minority general counsel
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at Fortune 500 companies.” Additionally in
2006, among the Fortune 501-1000 general
counsel, 74 (14.8 percent) were women.
Among them, 61 (12.2 percent) were Cauca-
sian, one (0.2 percent) was African American,
three (0.6 percent) were Hispanic, and four
(0.8 percent) were Asian American/Pacific
Islander.> Of the 2006 Fortune 501-1000
general counsel, 24 (4.8 percent) were minor-
ity and eight (33.3 percent) of these minority
general counsel were women.?

With the rising number of women in
corporate legal departments, law firms would
financially benefit from improving their reten-
tion of diverse lawyers. For example, client
relations are improved when clients have less
firm turnover to manage. Continuity of lawyers
minimizes client frustration and disruption of
service and avoids incurring costs of training
new lawyers. Clients usually do not believe
that they will not be charged for a new lawyer's
learning curve and the loss of institutional
memory, and they may lose confidence in firms
that are unable to retain their lawyers.® Some
employers have expressed concern that clients
will not want to work with lawyers working
flexible or reduced hours, but that is not sup-
ported in the research. Generally, clients are
concerned about two factors in reference to
outside counsel: responsiveness and accessi-
bility.3® Assuming those requirements are met
{from full-time lawyers as well as those working
flexible or reduced hours), clients have not
expressed concerns about outside counsel’s
schedule® In fact, law firms need to be careful

to not mistreat their lawyers working flexible or

reduced hours, if for no other reason, because

continued on page 22
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these lawyers will be less likely to refer
cases to their former law firm if they

later go in-house.®

Competition to Recruit
and Retain the Best Talent
Requires Flexibility
Avoiding the brain drain and compe-
tition for talentis yet another reason
why legal employers need to support
flexible and reduced schedules. With
women comprising the majority of
lawyers working flexible and reduced
schedules® legal employers.cannot
ignore that population. For more than
20 years, womeén have comprised 40
to 50 percent of law school enroll-
ment,* while only 179 percent of law
firm partners nationally in 2006 were
women.® The brain drain issue is
even more acute for minority women,
who combrise only 148 percent of
partners and 9.16 bercent of associates -
nationally.*® The legal profession can
no longer afford to operate without
maxirﬁizing the potential of half of
its intellectual brainpower. Given the

" rise in attrition figures, competition to
recruit female talent at the law school
level and retain that talent atthe law
firm level will only become greater. -

Law firms are compeﬁng on

diversity C_Ommitteés and women

and work/life initiatives,” and they
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are hiring former practicing lawyers
to play professional development
roles to impfov’e their firms' profiles
on these issues. Making diversity,
work/life balance, and women’s
issueé a basis of competition among
law firms, just like salary or pro-bono,
is a key element to making change.’®
Providing a forum to educate and
share information as well as an -
opportunity to make information
public among lawyers and legal
employers is also critical.® The similar
hierarchy of law firms lends itself

to easy comparison.*® Whether law
firms are competing to recruit candi-
dates, retain their.existing lawyers, or
solicit clients, they know they must
change their culture and improve
their existing training, program-
ming, and statistics or they will be
left behind 4 The power of creat-
ing competition at the law student
level was recently demonstrated at -
a forum in New York City in 2006,
where Flex-Time Lawyers LLC and
the New York City Bar Committee on
Women in the Profession released
"The Cheat Sheet,” the ultimate guide
to selecting, creating, and ensuring

a women-friendly employer.® “The. |
Cheat Sheet” is arming women law
students_ with the'information they

need and mobilizing them to be

more deliberate in selecting women-

friendly employers.#* It is organized

around six indicia of an employer’s
commitment to women's retention
and.advancement: statistical and
background information; partner-
ship and advancement; leadership

" and accountability; business devel-

opment and networking; workplace
flexibility; and mentoring. With laivv
students relying on “The Cheat

Sheet” to identify women-friendly
employers, firms will respond by
competing on women-specific pro-
grams and policies. Legal employers
supportive of work/life and women'’s -
issues benefit in terms of recruiting
and overall public relations. Favor-
able work/life policies have become
embiematic of employers being
progressive on all sorts of issues,
including diversity issues generally.*
Indeed, favorable work/life poli-

cies reflect a general tolerance and
positive atmosphere that law school
candidates gravitate to as an ideal

work environment.

Flexibility Brings
Opportunities

The flexibility in a'lawyer's schedule
also may bring more business. With :

~ greater opportunities to develop

business in unconventional ways, and
with fewer lines delineating work and
home, lawyers who are spendihg
more time with their children and in
their community are also expanding -




their networking base and business
development opportunities.#

The business case for flexibil-
ity is one that goes well beyond the
scope of reduced hours and is not
just a woman'’s issue. In 2001, Catalyst
reported that 71 percent of men and
women law graduates with children
reported work/life conflict. For law
graduates without children, 62 percent
of the women and 56 percent of the
men reported work/life conflict.* With
technology enabling lawyers to work
anywhere also comes the desire to do
so, particularly from both female and
male “Generation Y" lawyers.

In contrast, senior and supervisory
lawyers often worry that important
training and work bonds cannot be
formed when everything is done
remotely. They fear junior lawyers
are losing training and mentoring
opportunities and the ability to develop
close relationships with colleagues.
Many law firms believe that the
institutionalization of flex-time is even
more troubling than the formalization
of reduced time, as it can threaten the
established corporate culture, even
though the economic model would
essentially remain the same. Thus,
when we analyze the business case for
reduced hours, we also need to look
at the psychological case for flexible
hours and how to build support for

a change in how we work while still

ensuring collegiality, proper training,
and the bottom line. DB

Deborah Fpstein Henry, Esq. is founder
and president of Flex-Time Lawyers

LLC, which advises lawyers and legal
employers about work/life balance and
the retention and promotion of women.
Please visit www.flextimelawyers.com.
To suggest future column topics, please
email dehenry@flextimelawyers.com
and include Work InBalance in the

subject line.
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